IN THE COURT OF COMMON PLEAS \\ \\
HAMILTON COUNTY, OHIO 1)(,0719633
UNIFUND PORTFOLIO LLC, et al., . Case No. A0405897

Judge Beth A. Myers
Plaintiffs,

VS.

DEFENDANTS’ MEMORANDUM IN
OPPOSITION TO PLAINTIFFS’

LLC, etal, , : INJUNCTION
(AFFIDAVIT OF MARK BOHN
Defendants. : ATTACHED)
L Introduction

In its preliminary injunction motion, the Unifund plaintiffs (collectively "Unifund") have
misrepresented certain critical facts regarding their dealings with the defendants (collectively
"AMS"). These misrepresentations have created a false picture of the parties’ true agreements
and course of dealing and have led Unifund to draw distorted and groundless legal conclusions.
The various "lease agreements” upon which Unifund has filed suit cannot be viewed in a
vacuum, but must instead be examined within the larger context of the parties' actual course of
dealing.

An examination of the parties’ course of dealing in this case readily reveals that the
“lease agreements” at issue were actually a mechanism ‘through which the parties financed AMS'
purchase of credit card debt from Unifund. At all times pertinent to the present controversy, the
partics agreed and established during their course of dealing that the "lease agreements" were
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AMS is ready, willing and able to pay the balance for all AR purchase agreements at
issue, provided Unifund properly affords AMS a credit for the offsets to which it is entitled. For
unknown reasons, however, Unifund has refused to cooperate in reconciling the offsets to allow
AMS to complete the purchase, preferring instead to initiate the present action.

For reasons that will be more fully detailed below, Unifund faces no irreparable harm of
any kind by virtue of the present dispute, which itself is nothing more than a garden-variety
collection action. Moreover, Unifund is highly unlikely to succeed on the merits of its claims.
Accordingly, Unifund is not entitled to the emergency relief that it now seeks, and its motion for
a preliminary injunction should be denied.

II. Factual Background

The facts as set forth in Unifund’s motion for preliminary injunction distort the true
relationship between the parties and must be corrected. !

A, The Parties

Unifund is a company that buys, sells and leases consumer credit card debt. Unifund does
not collect the debt that it owes, but instead contracts with other parties to perform this task.
AMS is a company that leases and purchases credit and debt. Unlike Unifund, AMS performs
collection services.

‘B. The AR Purchase Agreements

Early in 2001, Unifund and AMS agreed that Unifund would sell certain accounts
receivable to AMS (i.e, credit card debt). The parties agreed that AMS would finance its
purchase of the accounts receivable by making monthly payments to Unifund for a specified
term (financing period). AMS would pay Unifund 75% of the value of a given portfolio of

receivables during the selected financing period. AMS would then pay the balance of the

' The facts supporting AMS' position are set forth in the attached Affidavit of Mark Bohn.



purchase price after expiration of the financing period by paying another predetermined sum,
usually 25% of the remaining value of the portfolio of receivables,

The parties agreed that AMS owned the receivables that were the subject of these
accounts receivable purchase agreements. Because title to the receivables passed to AMS upon
the sale, Unifund never requested that AMS provide Unifund with any information about the
status of these accounts. The accounts were owned by AMS, and Unifund did not have any
reason to pay attention to them.

At the insistence of Unifund, the parties agreed to call the accounts receivable purchase
agreements “leases,” the monthly finance payments "lease payments,” and the financing period
the "lease term." Unifund demanded this terminology because it would allow Unifund to
maintain the “leased” debt on its books as an asset, instead of a receivable, for accounting
purposes.

From May, 2001 through May, 2003 AMS and Unifund entered into twenty-five (25)
separate accounts receivable purchase agreements (hereinafter “AR purchase agreements”). The
AR purchase agreements contained an exhibit specifying the final payment to be paid by AMS at
the end of the agreement’s financing term (25% of the remaining value of the portfolio). In
addition, a number of the AR purchase agreements referred to AMS as both “lessee” and
“buyer.”

Because the AR purchase agreements were entered into at different times, the expiratic;n
dates of these agreements were staggered. Five of the agreements expired in 2002, seven in 2003,
eleven in 2004 and the remaining two expired in 2005. Conseqyently, the financing period under

the various AR purchase agreements expired at differing intervals.



From the outset, the parties acknowledged that certain accounts sold by Unifund to AMS
would ultimately prove to be uncoll\ectible, “bad” debt {e.g., accounts where the debtor was in
bankruptcy or was deceased or where the account information supplied by Unifund was
" materially incorrect.) These accounts were referred to as “non-qualifying” or “disqualified”
reccivables. The parties also agreed that if Unifund or previous owners of the accounts received
direct payments from various debtors on accounts that were sold to AMS, these monies rightfully
belonged to AMS under the parties’ agreement. These payments were known as “direct pays.”
The parties agreed that the final payment of the purchase price to be paid by AMS on each AR
purchase agreement (i.e., 25% of the remaining value of the portfolio)} would be reduced by both
the amount of the non-qualifyfng receivables and all direct pays received by Unifund under each
AR purchase agreement.

The parties also agreed that after tile expiration of each AR purchase agreement, they
would cooperate with one another to determine the final payment that AMS owed on each |
agreement. The parties agreed that they would exchange information regarding direct pays and
non-qualifying receivables in order to calculate the credit due to AMS and then arrive at the final
payment that AMS was required to pay Unifund on each AR purchase agreement. The parties
also agreed that reconciliation would not take place within a specific period of time, and, in
practice, reconciliation did not occur promptly after the expiration of the numerous AR purchase
agreements at issue.

C. Performance Under the AR Purchase Agreements from 2001-October 2003

During AMS' contractual dealings with Unifund, the financing period for most of the AR
purchase agreements expired in 2002, 2003, and early 2004. When the financing period (or what

Unifund refers to as the "lease term") of these agreements expired, Unifund made no demands



for AMS to return accounts receivable to it, nor did it demand that AMS submit reports as to the
status of AMS’ collections on accounts receivable governed by those AR purchase agreements.
Unifund also never demanded that AMS cease its collection efforts relative to these accounts.
Unifund did not make any such demands upon AMS, or take any action to assert dominion and
control over these accounts because Unifund recognized that AMS owned all accounts receivable
governed by each AR purchase agreement, and it understood that AMS would pay the remaining
balance owed on each AR purchase agreement upon final reconciliation for offsets.

Unifund also never made any demands of AMS that it provide Unifund wifh reports
regarding the status of AMS' collection efforts relative to any accounts receivable under the few
unexpired AR agreements for which the financing period did not expire. This was because the
parties had agreed that the balance owed on these accounts also would be paid by AMS after the
financing period in those agreements had expired and all pertinent offsets had been calculated
and reconciled.

By the spring of 2003, AMS was anxious to make its final payment on the numerous AR
purchase agreements for which the financing period had long since expired, and it requested that
Unifund participate in a reconciliation of these accounts. In June of 2003, the parties cooperated
in the reconciliatioﬁ,of AR purchase agreements 4, 7, 8 and 13, even though the financing period
in those agreements had expired months before, in 2002. AMS then made its final payment to
conclude its purchase of the receivables under these agreements. Because AMS had already paid
75% cl)f the purchase price for the accounts governed by each of these agreements, during the
reconciliation process, the parties simply accounted for all direct pays and non-qualifying
receivables, credited AMS for these items, and calculated the final payment owed on the

purchase price, which AMS promptly paid. On or about May 6, 2003, the parties then entered



into a formal accounts receivable purchase agreement td memorialize AMS' purchase of these
accounts,

As to the remaining AR purchase agreements where the financing period had expired,
Unifund was dilatory in reconciling the credits due to AMS for direct pays and non-qualifying
receivables. As a resull, Unifund consistently was unprepared to give AMS a final payment in
order to complete the purchase on each of the remaining AR purchase agreements.

During most of 2003, AMS continued to communicate with Unifund regarding AMS'
desire to finalize the reconciliation and purchase of all accounts receivable under the AR
purchase agreements. For example, in November of 2003, AMS exchanged a “status report” with
Unifund discussing the sums that would be needed to make the final payment to complete the
buyout on the remaining AR_purchase agreements.

D. The Call Center Agreement

In mid 2003, right around the time that it was finalizing its purchase of AR purchase
agreements 4, 7, 8 and 13 with Unifund, AMS entered into a separate agreement with Unirush
Financial Services (“Unirush”). On information and belief, Unirush and Unifund are affiliated
companies. Under to this agreement, Unifund agreed to pay AMS for providing Unirush with
telemarketing service:s for certain “pre-paid” credit cards sold by Unirush (hereinafter “the call
center agreement.”). The call center agreement was tied to, and ultimately became a part of, the
AR purchase agreements between AMS and Unifund referred to above. Although AMS was to
be compensated for providing services under the call center agreement, Unirush was perpetually

dilatory in making full and timely payments to AMS.



E. Performance Under the AR Purchase Agreements and Call Center
Agreement '

From October of 2003 through February of 2004, the financing periods of no less than
eleven AR purchase agreements had already expired and those agreements were in need of
reconciliation for final payment. AMS wanted to make its final payment to complete the
purchase and buyout of the accounts receivable under the remaining AR purchase agreements, as
it had done before. However, the final balance owed on all remaining AR purchase agreements
was not readily ascertainable because, before the balance on these AR purchase agreements
could be calculated, it was necessary for the parties to first determine the amount of all credits
due to AMS for all direct pays and non-qualifying receivables.

Cdmplicating matters was the fact that, by early 2004, Unirush owed AMS approximately
$600,000 for services provided by AMS under the call center agreement. At this same time,
there were only six AR purchase agreements remaining with unexpired financing periods,
agreements numbered 64, 74, 79 82, 88 and 96. AMS had been making all necessary monthly
finance paymentsl under each of these agreements. However, because the sums owed by Unirush
greatly exceeded the monthly finance payments owed by AMS under the remaining AR purchase
agreements, AMS ceased making payments under those agreements with unexpired financing
periods pending a final reconciliation of all accounts between the parties.

In the first two months of 2004, Unirush, Unifund and AMS agreed that the substantial
sum owed to AMS under' the call center agreement (which was now over $400,000) would be
credited (along with the direct pays and non-qualified receivables) against the final payment to
be made by AMS on the remaining AR purchase agreements. /d. at § 16. |

Negotiations designed to reconcile offsets and establish the final payment owed on each

AR purchase agreement continued through the spring of 2004. During this period, AMS



repeatedly demanded that Unifund exchange information with AMS regarding direct pays, non-
qualifying receivables, and the outstanding call center balance in order to finalize reconciliation
and allow AMS to make its final payment on all the outstanding AR purchase agreements.

However, Unifund continued to drag its feet, z;nd failed to provide this necessary
information or otherwise cooperate with AMS to reconcile the offsets in order to arrive at the
final payment to be made on the AR purchase agreements still at issue.

By July of 2004, the relationship between AMS and Unifund had soured for unrelated
reasons, and the reconciliation effort that would allow AMS to pay the final balance on the
remaining AR purchase agreements had not been completed.

F. Unifund's Demands and Purported Termination of the AR Purchase
Agreements

In early July, 2004, AMS then received several letters from Unifund’s lawyer dated July
6, 2004, purporting io address the status of the various AR purchase agreements (or what
Unifund refers to as “leases”). Through its coﬁnsel, Unifund demanded that on or before July 14,
2004, AMS must tender the predetermined final payments (i.e., the predetermined buyout
amount) on all remaining AR purchase agreements without any reconciliation of offsets for
direct pays, non-qualifying receivables, or the call center balance. As to the few AR purchase
agreements for which the financing period (or what Unifund calls the "lease term") had not
expired, Unif;md demanded payment of certain monthly payments that it claimed were past due,
and that AMS provide detailed reports regarding the status of all accounts receivable governed
by those agreements.

While AMS was evaluating these issues, AMS received additional lgtters from Unifund’s

lawyer dated July 14, 2004, purporting to terminate all AR agreements with unexpired financing

pertods.



AMS was determined to pay the balance of the purchase prices for all the remaining AR
pﬁrchase agreements. However, given the need to accurately determine the offsets to which it is
entitled (i.e., direct pays, non-qualifying receivables and credits for services provided under the
call center agreement), it was impossible for AMS to calculate the appropriate purchase price,
much less tender payment, within the very brief timeframe unilaterally established by Unifund.

" AMS also needed an adequate opportunity to fully evaluate Unifund’s claims, particularly in
light of the fact that Unifund’s counsel had made numerous demands relative to several AR
purchase agreements that AMS had already purchased and should not have been in dispute.

G. AMS' Willingness to Complete the Purchase of the Accounts Receivable

In the spirit of cooperation and consistent with the parties' agreement and course of
dealing, on August 20, 2004, AMS tendered to Unifund a check for $236,395.47, representing
payment of the final amounts owed to complete the purchase or buyout on all of the AR purchase
agreements for which the financing period had expired. This sum took into account historic
discounts that AMS has been afforded for non-qualifying receivables (but not yet verified or
reconciled), direct pays (but not yet verified or reconciled), as well as offsets for sums owed to
AMS under the call center agreement. Unifund rejected this payment and, instead, proceeded
with the present lawsuit.

H. The Present Dispute

. Despite its recognition that AMS is entitled to purchase the accounts at issue in this case,
and despite the reality that AMS is willing to purchase all accounts and has repeatedly demanded
that it be allowed to do so, Unifund has refused to cooperate in exchanging the information
necessary to reconcile the offsets and to allow AMS to complete its purchase of the accounts

receivable governed by all AR purchase agreements.



AMS remains ready, willing, and able to complete its purchase of all accounts receivable
governed by all remaining AR purchase agreements. By contrast, Unifund has disavowed its
agreement with AMS and wholly disregarded the parties’ course of dealing by refusing to
cooperate in exchanging the necessary information to allow AMS to complete its purchase of the
accounts receivable.

III. ARGUMENT

A. The standard for injunctive relief.

An injunction is an extraordinary remedy that is to be applied only in those limited
circumstances that clearly demand it. Leary v. Daeschner, 228 F.3d 729, 739 (6" Cir. 2000).
This is not such a case, and Unifund's motion should be denied.

Preliminary injunctive relief is appropriate only where the plantiff can demonstrate the

following:
1. That there is a substantial likelihood that it will prevail on the merits of its
underlying claim;
2. That it will suffer irreparable harm if the injunctive relief requested is not granted;
That the issuance of the injunction will not harm third parties;
4, That the public interest would be served by issuing the injunction.

Sinoff, M.D. v. Ohio Permanente Med. Group, Inc. (2001), 146 Ohio App. 3d 732, 741. In
determining whether to grant injunctive relief, no one factor is dispositive. Cleveland v.
Cleveland Elec. Hlum. Co. (1996), 115 Ohio App. 3d 1, 14. Instead, these four factors must be
balanced in light of the facts and circumstances of the case. See Id. The party seeking the
injunction, however, must establish its case by clear and convincing evidence. Rite Aid of Ohio v.
Marc's Variety Store, (1994), 93 Ohio App.3d 407. All of the factors articulated above weigh

heavily against granting Unifund a preliminary injunction in the present case.
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B. Unifund does not have a substantial likelihood of prevailing on the merits of
its claims.

Before it may obtain an injunction, Unifund must first demonstrate by clear and
convincing evidence that it will prevail on the merits of its case. Unifund cannot meet this
burden. In its complaint, Unifund—contrary to both the agreement and course of dealing
between by the parties—now contends that the AR purchase a;greements were, in fact, nothing
more than "leases.” Unifund alleges that AMS breached these agreements, both those that have
expired and those that have not. |

As to those agreements with expired financing periods, Unifund refuses to complete the
reconciliation process, claims that it is entitled to the immediate return of all accounts receivable
governed by such agreements, demands a detailed accounting as to the status of such receivables,
and demands the payment of exorbitant sums representing allegedly “past due” monthly finance
.payments. Unifund also has attempted to unilaterally “terminate” those AR purchase agreements
with unexpired finance periods and has made similar payment and reporting demands on AMS
with regard to these accounts.

Unifund ignores the reality that, from the very beginning, the parties agreed that AMS
owned the accounts receivable at issue, paid for those receivables during the financing periods,
and is ready, willing, and able to complete the final buyout of those receivables under the
remaining AR purchase agreements after reconciliation of offsets for direct pays, non-qualifying
receivables and the outstanding call center balance. Unifund also has ignored the reality that the
AR purchase agreéments were simply a vehicle through vn;hich AMS ﬁnanced'its purchase of the.
accounts receivable from Unifund over time, and that, in practice, the parties always treated the

AR purchase agreements as financing vehicles.
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There is overwhelming evidence which establishes that AMS purchased these accounts
receivable from Unifund, subject to subsequent reconciliation for offsets.

First, each AR agreement had a predetermined pri‘ce which was set forth on an Excel
spreadsheet. This price required AMS to make monthly payments during the ﬁnaﬂcing period on
75% of the portfolios' value and to pay the remaining 25% balance on portfolios' value after the
expiration of the financing period.

Second; after Unifund sold each of the accounts receivable to AMS, Unifund relinquished
title of those accounts to AMS. This is borne out by the fact that after the receivables were sold,
Unifund never atteml;ted to assert dominion and control over the accounts and never requested
an accounting or other information from AMS about the accounts. Unifund did not take any
action or request information about the accounts because it recognized that the accolunts were
owned by AMS and that it had no reason to pay attenti'on to them.

Third, after AMS made timely monthly payments to Unifund during the financing period ‘
on the AR purchase agreements, 19 of the 25 agreements expired in 2001, 2002 and 2003. After
the financing peri‘od expired for these 19 AR purchase agreements, Unifund never attempted to
assert dominion or control over the accounts, and never requested an accounting or other
information from AMS about these accounts. AMS did not take any such action because it knew
that the accounts were owned by AMS and because Unifund had no reason to pay attention to
them. After all, the parties had agreed that the accounts had been sold to AMS and that the
balance of the purchase price would be paid by AMS when the parties reconciled the offsets that
AMS was entitled to for direct pays, nonqualified receivables, and the balance owed to AMS

under the credit card center agreement.
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Fourth, in May-June 2003, the parties finally got around to reconciling t‘he outstanding
balance for the purchase of four AR purchase agreements (which Unifund refers to as "leases" 4,
7, 8, and 13). Pursuant to the parties' longstanding agreement, AMS made its final payment to ‘
complete the purchase of the accounts recei-vable governed by these AR purchase agreements,
subject to the agreed-upon offsets for nonqualified receivables and direct pays.

Fifth, in late 2063, after Unirush was several hundred thousand dollars in arrears under
the call center agreement, Unirush, Unifund and AMS agreed that during the reconciliation
process, the outstanding balance owed to AMS under the call center agreement would also be
credited (along with direct pdys and nonqualified receivables) against the final payment that
AMS would need to make to Unifund afier the expiration of the financing period to conclude the
buyout of those accounts.

Sixth, in late 2003, Unifund acknowledged that AMS had purchased the accounts
receivable and that the parties just needed to agree upon the payment of the outstanding balance
owed on each of the AR purchase agreements after reconciliation for direct pays, non-qualifying
receivables, and the outstanding balance under the call center agreement. In November 2003,
Unifund even exchanged a status report with Unifund and agreed that AMS had the right to
complete the AR purchase agreements after reconciliation for these offsets.

Seventh, in late 2003-2004, the parties still had not reconciled the outstanding balance
owed under the AR purchase agreements, even though the financing periods for all but six of the
AR purchase agreements had long since expired. Moreover, although the financing periods had
expired and reconciliation of the direct pays, non-qualified receivables and outstanding call

center balance was long overdue in order to establish the final purchase price to complete the
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‘buyouts under the AR purchase agreements, Unifund took no action to reconcile these amounts
or to allow AMS to complete the purchase on the AR purchase agreements still at issue.

By the same token, although the financing period (or what Unifund calls the "lease term™)
had expired for all but six of the AR purchase agreements, Unifund never attempted to assert
dominion and control over the accounts governed by these agreements, and never requested an
accounting or other information from AMS about these accounts. Again, Unifund never took
action on these accounts because it knew that it no longer owned the accounts and that the
parties’ agreement and course of dealing provided that in due course, when both parties were
ready, the outstanding balance on the AR purchase agreements would be agreed upon and paid
for by AMS subject to reconciliation for offsets.

Eighth, on July 6, 2004, Unifund demanded that AMS pay the outstanding balance of the
purchase price on the AR purchase agreements for which the financing period had expired and
certain outstanding monthly payments on three or four agreements for which the financing
period had not expired, by July 14, 2004. 2 In fnaking this demand, Unifund acknowledged that
AMS had purchased the accounts re;:eivable and that it had the right to complete the "buyout" of
tﬁose accounts for the agreed upon purchase price subject to reconciliation for offsets. Although
Unifund admitted that AMS had the right to complete the purchase of the accounts receivable
under each AR purchase agreement, it then created an artificial July 14, 2004 deadline for AMS

to exercise this right, even though it was virtually impossible and impractical for AMS to pay the

? In early 2004, there were only six AR purchase agreements remaining with unexpired financing periods, agreement
64,74, 79, 82, 88 and 96. AMS had been making all necessary monthly payments under each of these agreements.
However, because Unifund and Unirush were nearly $600,000 in arrears on the call center agreements and these
sums greatly exceeded the monthly finance payments on the remaining AR purchase agreements, in early 2004,
AMS refused to make monthly payments on several of the AR purchase agreements. The parties intention at all
relevant times was that AMS would pay all outstanding monthly payments, which only began to accrue in early
2004, when it also paid the final price on the remaining AR purchase agreements, subject to reconciliation of offsets
for direct pays, nonqualified receivables, and the outstanding call center balance. In other words, the parties agreed
that all outstanding balances owed between the parties would be reconciled and resolved all at once.
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outstanding balance absent reconciliation of the offsets for direct pays, nonqualified receivables,
and the call center balance.

Ninth, in the chart attached to its complaint as Exhibit F, Unifund again admitted that
AMS always had the right to complete the purchase of the accounts receivable under the AR
purchase agreements. However, inexplicably, Unifund then refused to cooperate with AMS to
reconcile the offsets for purposes of determining the final purchase price in order to allow AMS
to complete the purchase under each of the remaining AR purchase agreements.

Prior to the tnception of this lawsuit, Unifund never demanded an accounting from AMS
.relative to any receivables governed by any AR purchase agreement, never demanded that AMS
cease collection efforts on any such accounts, and never demanded the return of receivables
subject to an expired agreement. This was so even though the vast majority of the AR pﬁrchase
agreements had financing terms that had expired for months and even years. Unifunc} never made
any such demands because Unifund recognized that AMS owned all of the accounts. Indeed, as
noted above, AMS finalized its purchase of numerous accounts receivable govemed.by several
AR purchase agreements with expired financing periods.

Moreover, until Unifund decided to file the present lawsuit, Unifund was actively
working with AMS to reconcile all outstanding AR purchase agreements in order to determine
the final balance to be paid by AMS to complete its purchase of all accounts receivable governed
by all AR purchase agreements. In fact, as recently as July of this year, Unifuﬁd demanded that
AMS tender the predetermined sums (absent reconciliation or offsets) to Unifund necessary to
make the final payment or buyout on all AR agreements with expired financing terms. AMS took

Unifund up on this demand, tendering to Unifund the sums necessary to purchase these AR
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agreements, but for unknown reasons, Unifund rejected AMS' payment and filed the present
action.

It is clear that the parties had an agreement to finance the sale of credit card debt from
Unifund to AMS. This agreement is, in and of itself, enforceable, because the agreement was
repeatedly affirmed in practice by the parties’ course of dealing. It is well-séttled under Ohio law
that parties, through their course of conduct, may establish a contract, the terms of which are
implied in fact. The case of Stepp v. Freeman (1997), 119 Ohio App. 3d 68, readily demonstrates
this proposition.

In Stepp, a number of co-workers bec.ame embroiled in a dispute about the proceeds of a
winning lottery ticket. /d. For years, the co-workers participated in a pool whereby they each
would contribute money toward the purchase of a large number of lottery tickets. Id. at 70.
Although the group had no written rules, they had established certain unwritten rules of conduct.
Id. Specifically, the group was restricted to tweﬂty members, and a certain member, Freeman,
would solicit timely payments from each member prior to the lottery drawing, at which time he
would inform members of the potentizil prize (i.e., dollar amount) to be won. /d. Thereafter,
Freeman would record the payments, purchase the lottery tickets and photocopy them for
distribution to the group. /4.

During the spring of 1993, Freeman had a falling out with Lionel Stepp, a member of the
group. /d. at 72. Consequently, before an upcoming lottery drawing, Freeman elected not to
inform Stepp that the group would be participating in the drawing and decided not to solicit a
payment from him. /d. One of the tickets purchased by the group was a winner, and the group
won $8 million. /d. at 74. The group, led by Freeman, refused to share the winnings with Stepp

who, in turn, sued his co-workers on a breach of contract theory.
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The co-workers defended Stepp's claim by contending that no formal contract, written or
otherwise, existed between the members of the group. The Second Appellate District disagreed.
The court held that through their course of dealing, the parties had established a contract relative
to the purchase of lottery tickets. Specifically, the court held:

[jn implied in fact contracts, the parties’ meeting of the minds is
shown by the surrounding circumstances, including the conduct and declarations

of the parties, that make it inferable that the contract exists as a matter of tacit
understanding.

1d. at 74. The court concluded that the “circumstances surrounding” the lottery pool reflected the
reality that a contract existed between the co-workers.

In the present case, the surrounding circumstances clearly demonstrate that a contract
existed between AMS and Unifund for AMS' purchase of accounts receivable from Unifund.
And, as noted above, at all pertinent times, the parties acted consistently with their agreement
and understanding that what Unifund was calling "leases” were actually financing vehicles to
enable AMS to finance its purchase for the accounts receivable over time and then to pay the
remaining balance after the financing period expired, subject to reconciliation for offsets. In
June 2003, the parties even reconciled and completed the final buyout of accounts receivable
under AR purchase agreements 4, 7, 8 and 13. The partieé also worked together for months in an
attempt to reconcile thé direct pays and non-qualifying receivables so the final payment on the
remaining AR purchase agreements could be calculated. Indeed, Unifund has actually demanded
that AMS tender a final payment to "buyout" the accounts for all "terminated lease agreements"”
(although it has rejected AMS’ attempts to do so).

The parties’ contract, as established by their course of dealing, reveals the inherent
weakness of Unifund’s current position - - that the AR purchase agreements were supposedly

"leases" that have been breached. This is particularly true given the fact that Unifund’s current
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